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Welcome to GTDT: Market Intelligence.

This is the 2018 edition of Anti-Corruption.

Getting the Deal Through invites leading practitioners to reflect on evolving legal and 
regulatory landscapes. Through engaging and analytical interviews, featuring a uniform 
set of questions to aid in jurisdictional comparison, Market Intelligence offers readers a 
highly accessible take on the crucial issues of the day and an opportunity to discover 
more about the people behind the most interesting cases and deals.

Market Intelligence is available in print and online at 
www.gettingthedealthrough.com/intelligence.
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ANTI-CORRUPTION IN 
CHINA
Matthew Durham’s experience 
encompasses the full spectrum of 
employment matters, as well as 
employee fraud and anti-corruption 
investigations. This includes employment 
disputes; regulatory compliance; 
restrictive covenants; data protection; 
hiring and firing advice; employment 
aspects of mergers and acquisitions and 
restructurings; employment contracts; 
handbooks and policies; international 
secondments; labour union issues; stock 
options and incentive schemes; social 
insurance and welfare issues; and 
employee inventor remuneration schemes. 
Matthew trained and qualified in London 
but has been working in Shanghai for 
over 18 years. He advises clients across 
a diverse range of sectors including 

pharmaceutical, financial, insurance, 
automotive, education, media, retail, and 
high-end technology.

May Lu’s area of focus includes advising 
on both regulatory and anti-corruption 
investigations in addition to a wide range 
of labour and employment matters. This 
includes employment disputes; compliance 
investigations; employment hiring and 
termination; and regulatory compliance 
and foreign direct investment in China. She 
works closely with multinational companies 
and overseas lawyers, as well as Chinese 
companies. May originally studied and 
qualified in China and is admitted to the 
New York Bar. May also has extensive 
experience of litigation and labour 
arbitration in China.
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GTDT: What are the key developments related 
to anti-corruption regulation and investigations 
in the past year in your jurisdiction, and what 
lessons can compliance professionals learn 
from them?

Matthew Durham and May Lu: One of the 
most important developments in China for 
anti-corruption regulation is the revision to 
relevant clauses in the Anti-Unfair Competition 
Law in November, 2017, which took effect on 
1 January 2018.

In the revised Anti-Unfair Competition Law, 
there are three new revisions. Firstly, the updated 
law redefines ‘commercial bribery’, with a more 
detailed and broader scope. According to the 

new definition, a business operator shall not use 
assets or other means to bribe any of the following 
entities or individuals to seek transaction 
opportunities or competitive advantages: 
staff members of transaction counterparties; 
entities or individuals entrusted by transaction 
counterparties with the handling of relevant 
affairs; or any other entities or individuals who 
take advantage of their functional authority or 
influence to impact transactions. Compared with 
the old version, this definition makes clearer the 
scope of the parties accepting or receiving bribery. 
Also, this revised definition is more consistent 
with the United Nation’s Convention against 
Corruption, which China approved in 2005.

The second revision of anti-bribery issues 
is the provision of detailed rules regarding the 
nature of an employee’s individual bribery acts. 
According to article 7 of Anti-Unfair Competition 
law, acts of bribery committed by a staff member 
of a business operator shall be deemed the 
conduct of the business operator, unless the 
business operator has evidence to prove that 
the acts of the staff member are not related to 
seeking transaction opportunities or competitive 
advantages for the business operator. This revision 
aims to deal with the liability of companies in 
cases where the acts of bribery are carried out by 
individual employees. It also calls for companies 
to establish sound internal compliance systems 
for dealing with anti-bribery issues, otherwise 
the company probably will still be liable for their 
individual employees’ acts in this sphere.

The third revision increases the administrative 
liability of companies in respect of bribery under 
the Anti-Unfair Competition Law. According to 
article 19 of the revised law, a business operator 
who offers bribes to others in violation of 
article 7 shall have its illegal gains confiscated 
by the relevant supervision and inspection 
department and be given a fine of not less than 
100,000 yuan but not more than 3 million yuan. 
In serious circumstances, the business operator 
may have its business licence revoked. Previously 
the range of fines imposed was from 10,000 yuan 
to 200,000 yuan; accordingly, this is a very 
significant increase and companies should take 
note of the more severe penalties.

GTDT: What are the key areas of anti-
corruption compliance risk on which companies 
operating in your jurisdiction should focus?

MD & ML: At a high or macro level, business 
activities within specific industry sectors have 
been targeted by the Chinese government. 
This is manifested in specific crackdowns, 
usually through more frequent and in-depth 
investigations in, for example, the pharmaceutical, 
construction and education sectors. In particular, 
the pharmaceutical sector seems to have been 
singled out for continued and heightened scrutiny 
in 2018, with relevant government authorities 

Matthew Durham

May Lu
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initiating special actions during the period May to 
October 2018. Compared with the previous two 
years, we have observed a significantly higher 
number of cases being filed and a higher number 
of administrative penalties being imposed by 
relevant government authorities through these 
concerted campaigns.

It is also important to consider local 
regulations and interpretation by local authorities 
in China. Some cities and provinces have 
issued specific rules to handle corruption in the 
pharmaceutical sector. Shanghai Municipality, 
for example, has published its own administrative 
rules regarding the management of medical 
representatives, which aims to deal with 
acts of bribery in connection with medical 
representatives. Other provinces and cities have 
also issued their own rules in this regard.

However, there is still a long way to go. One 
ongoing high-profile matter involves a rabies 
vaccine scandal from July 2017, in which 
a listed company in China is reported to have 
manufactured and sold an unapproved and 
uncertified rabies vaccine for a number of years. 
The investigation has not yet been completed, 
but there are reports of alleged bribery in 
connection with the manufacturing and sales 
process. Government scrutiny is likely to continue 
and penalties are likely to be more severe as we 
move forward.

GTDT: Do you expect the enforcement policies 
or priorities of anti-corruption authorities in 
your jurisdiction to change in the near future? 
If so, how do you think that might affect 
compliance efforts by companies or impact 
their business?

MD & ML: We do not expect the general priorities 
of the Chinese anti-corruption authorities to 
change. To date, the Chinese government has 
focused on tackling corruption in the industries 
or sectors that have the greatest impact on 
public welfare, such as the healthcare industry, 
government purchasing, public education, and 
construction. This is likely to continue, with new 
areas targeted as resources become available.

In addition, with the revisions to the Anti-
Unfair Competition Law that took effect in 
January, it seems clear that it is more important 
than ever for companies in all business sectors 
to maintain robust internal compliance systems, 
as the authorities will look to the company to 
prevent acts by individuals. We have observed 
several cases this year that emphasise how the 
severity of the penalties imposed by regulators 
will be significantly affected by the extent to which 
a company can show it has implemented and 
maintained adequate and appropriate compliance 
systems. This includes the requirement to have 
given employees periodic training and refresher or 
reinforcement training.

“The Chinese 
 government 
has focused 
on tackling 

corruption in 
the industries 

or sectors 
that have 

the greatest 
impact 

on public 
welfare.”
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GTDT: Have you seen evidence of continuing 
or increasing cooperation by the enforcement 
authorities in your jurisdiction with authorities 
in other countries? If so, how has that 
affected the implementation or outcomes of 
their investigations?

MD & ML: We are seeing significantly more 
interagency collaboration between China and 
other countries, especially in relation to finance 
and tax. In addition to approving international 
anti-corruption conventions and other joint 
efforts for tackling corruption issues globally, 
one key development is the implementation of 
the Common Reporting Standard in China from 
September 2018. This requires disclosure of 
relevant tax and bank account information, to and 
from other jurisdictions, providing China with 
more information to identify and deal with cross-
border corruption issues.

GTDT: Have you seen any recent changes 
in how the enforcement authorities handle 
the potential culpability of individuals versus 
the treatment of corporate entities? How 
has this affected your advice to compliance 
professionals managing corruption risks?

MD & ML: In the past, the enforcement 
authorities have generally focused on establishing 
corporate liability rather than holding individuals 
accountable for corruption in commercial bribery 
scenarios. But now, with the new revisions to 
the Anti-Unfair Competition Law, the Chinese 
government has drawn a line of sorts between 
the company’s liability and the individual 
employee’s liabilities. It gives the company 
a chance to defend itself from liability if it can 
show that the employee’s actions have occurred 
in spite of the company’s sophisticated internal 
compliance system. In practice, however, it 
is likely that individuals will be pursued in 

THE INSIDE TRACK
What are the critical abilities or experience 
for an adviser in the anti-corruption area in 
your jurisdiction?

S&S: The legal landscape in China is changing 
rapidly. It is important to be on top of these 
developments, including specific local 
regulations or interpretations, and to have a keen 
sense of the political environment and how 
situations will play out in practice. While expert 
knowledge of China is critical, it is always helpful 
to have a good sense of how anti-corruption 
regimes operate in other more developed 
jurisdictions, and to consider potential cross-
jurisdictional issues in the context of a matter 
initiated in China.

What issues in your jurisdiction make advising 
on anti-corruption compliance unique?

S&S: The fast-growing economy, the established 
culture of gift-giving, differences in regulation 
and interpretation across different localities in 
China, and the broad powers of the regulatory 
authorities (who may act with a largely pre-
determined or political agenda), among other 
things, all make China a unique, complex and 
challenging jurisdiction in which to advise on 
anti-corruption issues.

What have been the most interesting or 
challenging anti-corruption matters you have 
handled recently?

S&S: A key theme of our work on anti-corruption 
investigations has been how to identify and 

obtain solid evidence. We increasingly use 
digital tools such as conceptual analytics 
to help us identify and home in on relevant 
documents and information. One challenge 
in this is the extent to which social media 
platforms, especially WeChat in China, are used 
to communicate and transact business. This can 
make it extremely difficult to track information, 
especially if the devices used are the individuals’ 
personal property, as opposed to company-
issue devices. To put this in context, we worked 
on an investigation relating to an elaborate 
system for kickbacks on sales, involving a large 
number of employees throughout the sales 
team, where almost all communication was by 
WeChat. Another interesting dynamic we have 
faced is how to handle investigations involving 
interactions with state-owned companies in 
China, given the potential political connections 
involved and the high risk of information being 
deemed to be state secrets (which accordingly 
cannot be transferred out of China).

Matthew Durham and May Lu
Simmons & Simmons
Shanghai
www.simmons-simmons.com
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addition to companies. There is an increased 
emphasis in various sectors regarding the role of 
‘responsible persons’ within the company. This 
can include individuals with specific functions 
or responsibilities, such as a compliance officer 
or finance manager, but can also be applied 
to senior management personnel with more 
general roles, such as the CEO, general manager 
or legal representative of a company. Potential 
liabilities for responsible persons range from fines 
and professional disqualification to detention 
(prison sentences) or even, in the most serious 
circumstances involving bribery or corruption, the 
death penalty.

GTDT: Has there been any new guidance 
from enforcement authorities in your 
jurisdiction regarding how they assess the 
effectiveness of corporate anti-corruption 
compliance programmes?

MD & ML: Some cities such as Shenzhen in 
southern China have made efforts to provide 
official (or quasi-official) guidelines to commercial 
entities regarding internal compliance systems, 
which cover the required or recommended scope 
of such compliance systems, including internal 
regulations and policies, control over accounting 
procedures, internal controls and oversight, and 
training for employees. Other cities, like Shanghai, 
have issued specific self-evaluation questionnaires 
to medical device companies during the special 
action period on systems for dealing with 

corruption in the medical devices sector. The 
authorities may follow up with companies, on the 
basis of the answers provided.

These programmes are not mandatory but 
a company’s failure to respond to a self-evaluation 
request could trigger closer scrutiny, or instigation 
of an investigation, by the relevant authorities. 
These self-evaluations often focus on internal 
systems for compliance, which is another clear 
indicator of the importance the regulators 
place on companies implementing adequate 
internal controls.

GTDT: How have developments in laws 
governing data privacy in your jurisdiction 
affected companies’ abilities to investigate and 
deter potential corrupt activities or cooperate 
with government inquiries?

MD & ML: In May 2018, the new PRC 
Cybersecurity Law took effect. This and other 
laws, such as the revised State Secrets Law, 
have had a significant impact on the way that 
information is obtained and disseminated in 
the context of investigations, especially when 
information is to be transferred out of China. 
In particular, it is vital for foreign companies 
operating in China to assess the scope and content 
of information before transmitting this out of 
China. This also means that companies should 
devise clear investigation teams, reporting lines 
and communications guidelines before embarking 
on the substantive part of their investigations.
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